Miami-Dade County as we know it will significantly change with a 3-4 foot sea level rise. Spring high tides would be at about + 6 to 7 feet; freshwater resources would be gone; the Everglades would be inundated on the west side of Miami-Dade County; the barrier islands would be largely inundated; storm surges would be devastating; [and] landfill sites would be exposed to erosion [,] contaminating marine and coastal environments. 2 Climate change caught the attention of this Florida county's leadership and led to the creation of this task force, paralleling a nationwide trend to study, anticipate, and adapt to sea level rise and fierce coastal storms.
3 Climate change is caused by the emission of greenhouse gases (GHG) 4 and their accumulation in the atmosphere; these gases let the sunlight through, but block heat from escaping. 5 [,] . . . the atmospheric carbon dioxide concentration [varied] within a range of about 170 to 300 parts per reduces the reflection of the sun's rays, and warms seawater through the absorption of more of the sun's energy. 6 Warmer seawater increases the wind speed of coastal storms and the amount of moisture they release. 7 Melting ice and the increased water temperatures cause sea levels to rise. 8 Because of the absence of effective international and national GHG emission reduction mechanisms, 9 accumulations of these gases in the atmosphere will increase, some say alarmingly. 10 Eighty-three percent of GHG is carbon dioxide, which is emitted from coal-fired electrical generation plants, buildings, and automobile tailpipes. 11 Various aspects of our modern lives million (ppm). . . . [T] he present carbon dioxide concentration of about 385 ppm is about 30 percent above its highest level over at least the last 800,000 years." Id. at 13. 6 Id. at 17, 18. 7 Id. at 36. 8 Id. at 18 (" [O] cean water expands as it warms, and therefore takes up more space."); see also NATHANIEL L. BINDOFF ET ("The National Academy of Sciences of the U.S. (set up by President Abraham Lincoln to advise on scientific issues), as well as major national academies of science around the world and every other authoritative body of scientists active in climate research have stated that the science is clear: The world is heating up and humans are primarily responsible. Impacts are already apparent and will increase. Reducing future impacts will require significant reductions in emissions of heat-trapping gases."). 11 See U.S. ENVTL. PROT. AGENCY, INVENTORY OF U.S. GREENHOUSE GAS EMISSIONS AND SINKS:
1990-2009, at ES-5 (2011), http://www.epa.gov/climatechange/emissions/downloads11/US-GHG-intensify the effects of climate change. 12 Up to three-quarters of the energy used to produce electricity is lost as escaped heat at the point of generation, in transmission to the point of use, or because of energy-inefficient home sizes and building construction. 13 Our single-family homes use disproportionate amounts of energy and waste much of it, 14 while suburban families travel between home and somewhere else up to fifteen times a day. 15 Vehicle miles traveled have increased at three times the rate of population increase due to the spread-out pattern of development in the United States. 16 The population of the United States, according to the Census Bureau, will increase by more than 100 millionapproximately 40 million households-by 2040. 17 As this happens, the private market will add new homes, places of work, and other nonresidential buildings space, and the carbon emissions Inventory-2011-Complete_Report.pdf (reporting that the primary GHG emitted by human activities in the U.S. is CO 2 and that it represented approximately 83 percent of total GHG emissions). 12 See Trenberth, supra note 10 ("Research shows that more than 97[ percent] of scientists actively publishing in the field agree that climate change is real and human caused. It would be an act of recklessness for any political leader to disregard the weight of evidence and ignore the enormous risks that climate change clearly poses. In addition, there is very clear evidence that investing in the transition to a low-carbon economy will not only allow the world to avoid the worst risks of climate change, but could also drive decades of economic growth. Just what the doctor ordered."). 13 will also change. The weather-related effects of climate change include "powerful tropical storms, erosion of ocean coastlines, worsening of drought in the Southwest, heat waves of greater intensity in the Northeast, more heat-related illness and deaths, and an increase in asthma and other respiratory ailments."
35 Recent reports on weather-related effects of climate change have reiterated these consequences. 36 In its most recent report on climate change, the IPCC found that "heavy precipitation will occur more often, and the wind speed of tropical cyclones will increase while their number will likely remain constant or decrease." 37 Closely related to this increase in the intensity of tropical cyclones is the problem of sea level rise. While " [t] he Gulf Coast population has long been at risk from hurricanes, storm surges, river flooding, global sea level rise, regional subsidence, and a variable hydrologic network," 38 these risks are magnified by climate change. The IPCC found that "[i]t is likely that there has been an increase in extreme coastal high water related to increases in mean sea level." 39 The combination of sea level rise and more intense storm events can lead to a host of problems, including reduced freshwater supplies, 40 Under the common law, the state of Florida owns legal title to the beach seaward of the mean high water line (MHWL), 52 and it holds that property in trust on behalf of the public for navigation, fishing, and bathing.
53 That boundary moves gradually landward and seaward as the beach erodes and accretes. 54 The Florida Constitution imposes an obligation on the state to protect and conserve natural resources, including the coastal shoreline. 
A. Beach Restoration Projects: Fixing Boundary Lines
The statute defines beach and shore preservation to include "erosion control [,] . . . hurricane protection [,] . . . coastal flood control, shoreline and offshore rehabilitation, and regulation of work and activities likely to affect the physical condition of the beach or shore."
63 Beach restoration is "the placement of sand on an eroded beach for the purposes of restoring it," 64 while beach nourishment is "the maintenance of a restored beach by the replacement of sand." 65 A beach restoration and nourishment project must be (1) in a critically eroded shoreline, (2) consistent with the state's beach management plan, and (3) designed to reduce 60 Id. The statute also expressly references the state's recognition of "the need to protect private structures and public infrastructure from damage or destruction caused by coastal erosion." Id. § 161.085(1). The legislature further recognized beaches and coastal barrier dunes as representing "one of the most valuable natural resources" and the need to protect them "from imprudent construction which can jeopardize the stability of the beach-dune system, accelerate erosion, provide inadequate protection to upland structures, endanger adjacent properties, or interfere with public beach access." Id. § 161.053(1)(a). 61 Id. § 161.091(3). The statute makes it clear, however, that preservation efforts and state appropriations should concentrate on "the state's most severely eroded beaches" and on preventing "further adverse impact caused by improved, modified, or altered inlets, coastal armoring, or existing upland development." Id. § 161.101(14). 62 Id. § 161.101(1)-(2). State funding covers up to seventy-five percent of the project costs, and local funding accounts for the balance of project costs. Id.
§ 161.101(1). In deciding funding priorities, the DEP must consider ten criteria. When a renourishment project is undertaken, a survey of the shoreline is conducted in order to determine the areas of the beach that are in need of restoration and to locate an erosion control line (ECL). 67 In Florida, the Board of Trustees of the Internal Fund (Board) holds title to Florida's submerged tidal lands on behalf of the state. 68 As such, the BSPA vests the Board with the authority to set the ECL for renourishment projects. 69 The Board must provide notice to all riparian owners of upland property within 1000 feet of the shoreline 70 and hold a public hearing on the proposed ECL. 71 In making a determination on the location of the ECL, the Board must "be guided by the existing line of mean high water, . . . the extent to which erosion or avulsion has occurred, and the need to protect existing ownership of as much upland as . . . possible." 72 In the event that a renourishment project involves the taking 73 of upland private property (via the setting of the ECL), the state must initiate condemnation proceedings to compensate riparian owners.
74
Once the Board approves and records an ECL's location along a segment of the shoreline, the ECL permanently fixes the boundary between private property and public land; this replaces the shifting MHWL as the boundary line. 75 The statute provides that the common law will "no longer operate to increase or decrease the proportions of any upland property . . . either by accretion or erosion or by any other natural or artificial process." 76 66 Id. § 161.088. 67 Id. § 161.161(3). 68 Id. § 253.12(1). 69 Id. § 161.161(1). 70 Id. § 161.161 (4) . 71 Id. In other words, the ECL replaces the MHWL as the boundary between private and public land. With the exception of the right to accretion, upland property owners remain "entitled to all commonlaw riparian rights [,] . . . including but not limited to rights of ingress, egress, view, boating, bathing, and fishing."
77

B. Cancellation of the ECL's Effect
There are three situations in which the ECL and its effect on property lines may be cancelled. When this occurs, the boundary between private and public land reverts to the fluctuating MHWL, and the common law right to accretion is restored. 78 First, cancellation will result if construction on an approved renourishment project does not begin within two years of the date on which the ECL is recorded. 79 Second, if the entity 80 responsible for maintaining the beach fails to maintain the beach and the shoreline shifts landward of the ECL as a result, the right to accretion is restored. 81 Third, if "a substantial portion" of the beach covered by an erosion control project moves landward of the ECL, the Board may request the agency responsible for maintaining the beach to restore it to the ECL boundaries. 82 If the agency fails to do so within one year of the request, the Board must cancel the project and vacate the record authorizing the ECL. 83 
C. The Effect of the BSPA on Common Law Property Rights
A beach renourishment project undertaken in Walton County, Florida was challenged by beachfront property owners as an uncompensated taking of their littoral property rights under Florida common law. [Vol. 21
The Walton County case involved a five-mile length of critically-eroded beach in Florida's panhandle. Under local zoning, the land has been developed for tourism with a mix of high-rise hotels, mid-rise condominiums, lower density retail for the use of tourist and residents, and assorted commercial properties. Over $250,000,000 in annual revenue comes from tourism-related activities, which underlies the government's commitment to rebuilding beaches after storm events. Some of this stretch of beach nearly disappeared after hurricane Opal; other parts were severely narrowed. This affected privately owned land and businesses, while limiting public access, including that of tourists, to the beaches. To prevent these revenue losses, a variety of sources were tapped to raise over $16 million to renourish the beach, including state grants, tax surpluses, and bonds. 85 The plaintiffs owned affected littoral property. 86 Their primary claim was that fixing the property line at the ECL constitutes a taking of their common law right of accretion and, as a corollary, their right to maintain contact with the water. 87 Under common law, "if the beach expanded [ 97 They called reinterpretation of common law a "judicial taking" and asked the Court to recognize this judicial redefinition of extant rights, combined with the working of the statute to fix their property line, as a compensable taking under the Fifth and Fourteenth Amendments. 98 The Supreme Court of the United States granted certiorari 99 to determine whether the state court reinterpreted Florida's common law as a pretext for upholding the statute against the plaintiffs' taking claim. 100 The Court found that the Supreme Court of Florida properly interpreted Florida common law and, therefore, that the statute did not take property without just compensation in violation of the Fifth and Fourteenth Amendments. 101 The majority held that there could be no taking unless property owners could show that they had rights to future exposed land and to "contact with the water superior to the State's right to fill in . . The Court ruled that there could be no such showing since, as owner of submerged land adjacent to beachfront property, the state has the right to fill that land. 104 The Court noted that "Florida law as it stood before the decision below allowed the State to fill in its own seabed, and the resulting sudden exposure of previously submerged land was treated like an avulsion for purposes of ownership. The right to accretions was therefore subordinate to the State's right to fill." 105 The decision noted that the exposure of land previously submerged belongs to the state "even if it interrupts the [beachfront property] owners' contact with the water."
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Since no taking was found in the case, the Court's discussion regarding whether a judicial taking occurred was moot. Much of the decision, nonetheless, was devoted to an academic discussion of the matter. 107 
A. Rolling Easements Under Texas Law
Under Texas common law, like that of Florida, the state owns legal title to beaches up to the mean high tide line (MHTL).
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Landward of that line, the public may enjoy an easement to use a portion of the beach owned by the private owner; this public right arises either by (1) creation by prescription, (2) recognition of the right as one the public has enjoyed since time immemorial, or (3) dedication of the easement to the public. 119 Texas decisions, like those of the Florida courts, recognize that the property boundary between state and littoral ownership moves imperceptibly and gradually through erosion and accretion. 120 Under Texas law, where a public easement has been acquired by prescription, recognized right, or dedication, that easement moves gradually as well. 121 Under normal circumstances, the public enjoys the right to access and use the land between the MHTL and the natural vegetation line along much of the Texas shoreline. 
B. The Open Beaches Act and the Severance Case
Carol Severance bought a parcel of property in 2005 on Galveston Island's West Beach. 123 When she bought the property, she received a disclosure statement indicating that the parcel could become part of the public beach as a result of natural processes.
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This disclosure statement was mandated by the Texas Open Beaches Act (OBA), 125 which provides the state with a mechanism to require the removal of structures located on the public beach if "the public has acquired a right of use or easement to or over the area . . . by prescription, dedication, or . . . by virtue of continuous right in the public."
126 Within a few months of Severance's purchase, Hurricane Rita severely damaged the shoreline and submerged a portion of her property; as a result, the entirety of her house was located seaward of the natural vegetation line, but still on the dry beach that she owned. 127 In June 2006, Severance received a demand from the Texas General Land Office that she remove the house because it 123 Severance, 2012 WL 1059341, at *3. 124 Id. at *10. 125 was located on the public's beachfront easement and interfered with the public's use of the beach. 128 The state claimed that, under Texas common law, the public's easement in the beach rolled landward and was reestablished after an avulsive event between the new MHTL and the line of natural vegetation. 129 She disagreed and sued in federal court, arguing that the state had not proven that her property was subject to a public easement. 130 The legal issue presented in the Severance v. Patterson 131 case was whether the public access to the property rolled onto her parcel as a result of the destruction wrought by Hurricane Rita. 132 The district court dismissed the case, agreeing with the state's position that the easement had rolled onto her property. 133 The United States Court of Appeals for the Fifth Circuit certified to the Supreme Court of Texas the critical question of whether Texas law recognizes a rolling public access easement across beachfront property in these circumstances. 134 The court found that state law does not.
135
Texas law, unlike Florida law, does not embrace the avulsion doctrine that gives property owners the right to reclaim land lost to sudden avulsive acts. 136 In other words, the MHTL, whether changed by gradual or sudden movements, always represents the 128 Id. A second letter indicated that if she complied by October 2006, the state would give her $40,000 to assist in the house's removal and/or relocation. Severance, 2012 WL 1059341, at *10. 129 Id. at *2-3. 130 See id. at *3. 131 Id. at *1. 132 Id. at *6. 133 boundary line between the land of the state and that of the littoral owner. 137 The court made the following determination:
[W]hile losing property to the public trust as it becomes part of the wet beach or submerged under the ocean is an ordinary hazard of ownership for coastal property owners, it is far less reasonable . . . to hold that a public easement can suddenly encumber an entirely new portion of a landowner's property . . . that was not previously subject to that right of use.
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Although the public always owns the wet beach, 139 whether newly created or not, "when drastic changes expose new dry beach and the former dry beach that may have been encumbered by a public easement is now part of the wet beach or completely submerged [,] . . . the State must prove a new easement on the area."
140 Because the state order required the removal of structures belonging to Severance that were on the dry beach above the MHTL, the effect of the court's decision will be to invalidate the order requiring removal.
In Florida, state policy draws a line in the sand, fixing the boundary of littoral property ownership at the ECL established by beach renourishment projects.
141 Florida law permits the state and private littoral owners a reasonable time to reestablish their preavulsive event boundaries at the former MHWL. 142 This contrasts with the approach in Texas, where the law permanently establishes a new beach boundary at the MHTL created by an avulsive event that has moved that line landward, no matter how 137 See id. at *8 ("A person purchasing beachfront property along the Texas coast does so with the risk that [his] property may eventually, or suddenly, recede into the ocean. When a beachfront property recedes seaward and becomes part of the wet beach or submerged under the ocean, a private property owner loses that property to the public trust."). 138 Id. 143 Under Texas common law, the public has access over privately owned beaches between the MHTL and the natural vegetation line. 144 Under the OBA, the state of Texas has the right to remove structures on the public beach. 145 Under the Severance case, however, the public easement does not roll landward when storms suddenly push the MHTL landward. 146 This leaves the public without its historical access and limits the right of the state to remove structures that are in harm's way.
IV. A FRAMEWORK FOR INTEGRATED COASTAL MANAGEMENT
Such contrasts and challenges in the law of coastal states in the United States abound, while sea level rise persistently and equally affects them all. States need more resources and technical assistance as they search for the most effective strategies to adapt to the rising sea. Local governments also need guidance, resources, and state-delegated land use authority to respond to changing coastal conditions. Meanwhile, the private sector seeks predictability and uniformity in coastal policy, along with a role in changing regulations in which they have reasonable investmentbacked expectations.
This section reviews the existing policies and initiatives of federal, state, and local governments, demonstrating that numerous strategies are being employed and suggesting that more effective partnerships across jurisdictional and sectoral lines are needed to respond to the gradual movement and sudden lurches of the sea upon the beach and beyond. How a national strategy can be cobbled together to harmonize discordant governmental and private sector action should be guided by two notions: the use of an interjurisdictional framework law and the adoption of a reflexive law approach to create that framework.
A framework law, according to the United Nations Environmental Programme (UNEP), is one that organizes communications and procedures within a nation's decision-making 153 See, e.g., Dernbach, supra note 151, at 93-95 (asserting that the United States government has failed in creating a comprehensive approach to address the complex issues of sustainable development).
civic stakeholders in developing and achieving performance-based solutions.
154 Such laws encourage reciprocal reflection within and among governmental agencies, regulated entities, and involved stakeholders about their performance regarding sustainable development. 155 Fortunately, the United States adopted a framework structure for coastal development and conservation in the early 1970s.
A. National Strategy: Building on the Coastal Zone Management Act
Federal, state, and local governments all have legal jurisdiction over, and legitimate interests in, coastal development and conservation. The principal federal enactment in this field is the Coastal Zone Management Act of 1972 (CZMA). 156 The CZMA encourages states to create coastal management plans and involve their local coastal communities in the planning and regulatory enterprise. 157 The statute fosters cooperation among all three levels of government. 158 It is an existing framework law that exhibits reflexive law behaviors. It is forty years old this year, 159 however, and has not been updated to include what we have learned about climate change management since before the Rio Accords were adopted twenty years ago. 160 The CZMA contains a solid foundation for intergovernmental coastal policy and action. It requires state coastal plans to include the following: (1) coastal zone boundaries, (2) permissible uses in the zone, (3) areas of particular concern, (4) the state's method of controlling outcomes, (5) "guidelines on priorities of uses," (6) the allocation of authority to state agencies and local governments, (7) a planning process for protection of public coastal areas of value, (8) a process for siting energy facilities and managing their impacts, and (9) a process for studying and managing shoreline erosion.
161 Importantly, with respect to sea level rise, the CZMA also requires that states cooperating with the federal government establish a process for studying and managing shoreline erosion. 162 Congress adopted the CZMA in response to a report of the Stratton Commission. 163 The Commission understood the proper role of state and local governments; it recommended that coastal management take place at the local rather than the national level. encourages states to use their legal authority to regulate coastal areas without federal agency interference, if they adopt policies consistent with the standards of the CZMA. 167 It also provides for grants to states to help them prepare coastal plans and establish administrative agencies and mechanisms to implement them. 168 The federal contribution to implementation helps states solve the resource problem. It provides an impetus to act and promises resources when states comply. Once a state has created an eligible management plan, it is eligible for two types of grants: coastal resource improvement grants 169 and coastal zone enhancement grants.
170 These grants can be used for stabilization and resiliency projects, including the improvement of public access, and structural reinforcement projects, such as the rehabilitation of piers, stabilization of shorelines, and replacement of pilings.
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Resiliency projects are funded as well: they involve protecting, restoring, or enhancing coastal wetlands; eliminating development in high-hazard areas; and controlling coastal growth.
172
Congress amended the CZMA in 1990, 173 updating it in several ways, including the identification of rising sea levels as a threat.
174 Specifically, the findings section of the CZMA was 167 Id. 168 See id. § 1455. 169 Id. § 1455a. 170 Id. § 1456b. 171 Id. § 1455a(b)(1)-(4), (c)(2)(C)(i)-(iii). 172 Id. § 1456b(a)(1)-(9). 173 Coastal Zone Act Reauthorization Amendments of 1990, Pub. L. No. 101-508, 104 Stat. 1388-299 (codified as amended at tit.16, § § 1451-66)). 174 Id. sec. 6203(a)(3), § 1451(l). Global warming results from the accumulation of man-made gases, released into the atmosphere from such activities as the burning of fossil fuels, deforestation, and the production of chlorofluorocarbons, which trap solar heat in the atmosphere and raise temperatures worldwide. Global warming could result in significant global sea level rise by 2050 resulting from ocean expansion, the melting of snow and ice, and the gradual melting of the polar ice cap. Sea level rise will result in the loss of natural resources such as beaches, dunes, estuaries, and wetlands, and will contribute to the salinization of drinking water supplies. Sea level rise will also result in damage to properties, infrastructures, and public works. There is a growing need to plan for sea level rise.
augmented with this language: "Because global warming may result in a substantial sea level rise with serious adverse effects in the coastal zone, coastal states must anticipate and plan for such an occurrence." 175 As of 1990, it became national policy to assist states in the following: the management of coastal development to minimize the loss of life and property caused by improper development in flood-prone, storm surge, geological hazard, and erosion-prone areas and in areas likely to be affected by or vulnerable to sea level rise, land subsidence, and saltwater intrusion, and by the destruction of natural protective features such as beaches, dunes, wetlands, and barrier islands.
176
Likewise, "the study and development . . . of plans for addressing the adverse effects upon the coastal zone of land subsidence and of sea level rise" 177 became CZMA policy. Congress has attempted but failed to adopt further amendments to the CZMA that would have incorporated more urgent warnings of the threat of sea level rise, stimulated and assisted implementation of these policy pronouncements, and achieved closer coordination with states and local governments.
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In the absence of such statutory improvements, states and local governments are taking various steps, either in concert with somewhat-dated CZMA policies or independently, to modernize their coastal policies, regulations, incentives, and expenditures. A brief listing of some state and local actions illustrates how helpful a more potent framework law would be in coordinating and leveraging critically needed coastal actions.
B. State Actions
Conservation Easements and Tax Incentives
Nearly all state legislatures have adopted statutes that allow the creation of conservation easements that limit development on privately owned land and require the proper stewardship of the environmental functions of the land. 180 Where existing common law easements are destroyed, property owners can restore public access and limit development on beachfront property by donating or selling conservation easements to local governments and land trusts. 181 In some states, this is incentivized by providing tax credits or property tax reductions to the landowner.
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Many states have legislation providing for reduced assessments for real property tax purposes when land is encumbered by a conservation easement. 183 Since conservation easements limit the capacity of a property to be developed, its appraised value for real property tax purposes can be lowered by local appraisers. 184 Several states award conservation income tax credits to incentivize the private creation of conservation easements. 185 South Carolina has adopted a typical approach: the state provides a tax credit to any taxpayer that received a federal income tax charitable deduction for donating conservation easements. 186 Those taxpayers may take a credit "equal to [25] percent of the total . . . deduction attributable to the gift of land." 187 The total credit allowed in any given year is limited to $52,500.
188
Other states that provide tax credits are California, Connecticut, Delaware, Georgia, Maryland, New York, and Mississippi. 189 There is a limit, of course, to how far states and local governments can go in forgoing tax payments in the interest of coastal conservation. To encourage more states to employ such incentives and increase the relatively modest resources available, Congress should consider funneling additional funds to states and localities under the CZMA framework to help them restore public access and limit development on coastal land threatened by sea level rise. Federal agencies can provide coastal vulnerability maps, GIS technology, best practices regarding induced and exacted conservation easements, and sample state laws regarding tax incentives. It is a logical and traditional function of the federal government to develop and provide technology, promulgate model laws and best management practices, and provide for technical assistance to interested state and local governments.
Regulating to Protect the Coast
The resources of the federal government can also be employed through the CZMA to help states with regulatory efforts, such as prohibiting shoreline armoring. As one example, South Carolina enacted a statute that prohibits the construction of erosion control structures seaward of a setback line. 190 The State's Office of Ocean and Coastal Resource Management declared that "[i]t must be accepted that regardless of attempts to forestall the process, the Atlantic Ocean, as a result of sea level rise and periodic storms, is ultimately going to force those who have built too near the beachfront to retreat." 191 South Carolina's legislature has declared that the dynamic beach/dune system along its coast is "extremely important" because it "generates approximately two-thirds of [the state's] annual tourism industry revenue" and functions as "a storm barrier," a "habitat for numerous species," and a "natural healthy environment for the citizens" of the state. 192 Recognizing that "development . . . has been [unwisely] sited too close to the system," the legislature deemed it in "both the public and private interests to protect the system from this unwise development." 193 Because armoring provides a "false sense of security," 194 South Carolina chose to "severely restrict the use of hard erosion control devices to armor the beach/dune system and to encourage the replacement of hard erosion control devices with soft technologies." 195 The state prohibits most erosion control structures seaward of a setback line based on the crest of the dune system. and federal actions and resources to address land development in disaster prone regions. 204 Under the Disaster Mitigation Act of 2000 (DMA), 205 a framework of federal, state, and local cooperation is evident that could be a blueprint for an integrated federalist approach to sea level rise more generally. 206 The DMA articulates national legislative objectives that provide an opportunity to enhance local mitigation planning and implementation and to coordinate land use planning and regulation to promote disaster mitigation. 207 The DMA provides that in order to qualify for federal hazard mitigation grants, state and local governments must "develop and submit for approval to the President a mitigation plan that outlines processes for identifying the natural hazards, risks, and vulnerabilities of the area under the jurisdiction of the government." 208 One key goal of the DMA is to help state and local governments create resilient communities that can better absorb the storm surges and inundation associated with sea level rise and climate change. 209 The United Nations (U.N.) International Strategy for Disaster Reduction defines "resilience" in this context as "[t]he ability of a system, community or society exposed to hazards to resist, absorb, accommodate to and recover from the effects of a hazard in a timely and efficient manner, including through the preservation and restoration of its essential basic structures and functions." 210 Using their state-delegated land use authority together with state and federal assistance, local governments can create disasterresilient communities that have increased capacity to adapt to the effects of natural disasters; this would result in less property damage, environmental impact, and loss of life. 211 North Carolina provides an example of how state and local governments can cooperate to achieve coastal resiliency.
Within two years of the adoption of the CZMA, the North Carolina legislature passed the Coastal Area Management Act. 212 This state law provides for state and local coastal planning and implementation, declaring that: 213 To inform proper local planning, the state issued design and construction guidelines for local hazard mitigation plans and provided that coastal communities should "outline a post-disaster permitting process that facilitates repairs but remains steadfast to the need to mitigate against future disasters." 214 One way to accomplish this is to create a short-term building moratorium to allow the community time to assess damage and consider mitigation measures. 215 The Town of Duck is a coastal community located on North Carolina's Outer Banks that has followed the state's suggestions and carried out several of its coastal policies. It has adopted a rebuilding and reconstruction law that creates procedures for assessing storm damage, adopting a short-term moratorium that prevents rebuilding after a disaster, and recalibrating local regulations in response. 216 Duck's local law ensures that rebuilding occurs "in an orderly manner" and with the opportunity to identify "appropriate areas for post-storm change and innovation." 217 
C. Local Land Use Planning and Regulation
The sea level rise component in a local comprehensive plan may recognize a locality's susceptibility to flooding, erosion, sea level rise, or severe storm events. It can describe the consequences of these threats and draw the public's attention to them. A detailed sea level rise plan component can include projected impacts on topography vulnerable to sea level rise, including dunes, tidal wetlands, and groundwater. It could also address shoreline structure issues. Since all local land use regulations must conform to a community's comprehensive plan, 218 a sea level rise component can assist communities in establishing regulations for sea level rise adaptation. A chapter titled "Environmental Element" was added in 2004 to the comprehensive plan of the City of Bainbridge Island, Washington, that focuses on sea level rise. 219 Flooding and erosion are principal concerns, and the city's objectives are to minimize, reduce, or eliminate their impacts. 220 This code component mandates no net loss of the city's aquatic resources, maintenance of its vegetated buffers between proposed development and aquatic resources, and the preservation of stream courses and riparian habitat. 221 It calls for the transfer and purchase of development rights. 222 To mitigate damage due to frequent floods, the plan limits future development and alteration "of natural floodplains, stream channels, and natural protective barriers;" encourages revision of the flood insurance rate map to reflect the natural migration of frequently flooded areas; and emphasizes the implementation of nonstructural protective methods such as setbacks and natural vegetation. 223 The Town of East Hampton, New York, has been planning and regulating for sea level rise for years and makes specific reference to sea level rise in its comprehensive plan. Adopting its Local Waterfront Revitalization Program 224 as the coastal management component of its comprehensive plan, the Town states:
Future planning efforts should examine the likely effects of global warming, including increasing sea-level rise and storm and hurricane activity on the [t]own's coastline. 219 See BAINBRIDGE ISLAND, WASH., COMPREHENSIVE PLAN: ENVIRONMENTAL ELEMENT 1-24 (2004), http://www.ci.bainbridge-isl.wa.us/ documents/pln/compplan/compplan2004_environmental_2008_cpa.pdf. 220 Id. at 8-9. 221 Id. at 5-8. 222 Id. at 20. 223 Id. at 9. 224 236 the use that the regulation prohibits is "not part of his title to begin with." 237 There, David Lucas was prevented from building homes on two lots that he owned in the Isle of Palms, a South Carolina barrier island community, because of a setback provision adopted by the South 232 See id. ("In the Bay Area, where climate change is expected to cause flooding, shoreline erosion, heat waves, water shortages, and a spread of exotic infectious diseases, it seems as if people are drowning in plans [,] but with little regional coordination. . . . No such comprehensive plan has been prepared for the Bay Area, where some 110 towns, cities and counties and scores of government agencies have jurisdiction over their own land, or over issues they regulate and govern. Instead, planning for climate change is being undertaken in an ad hoc manner by a hodge-podge of municipalities and agencies."). 233 Stop the Beach Renourishment, Inc. v. Fla. Dep't of Envtl. Prot., 130 S. Ct. 2592 (2010). 234 Id. at 2609 (plurality opinion). 235 Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992). 236 Id. at 1029. 237 Id. at 1027.
This judicial knot is likely to tie up state and local action for years to come without proper intervention. A revitalized and reinvigorated CZMA could provide that force. The Lucas decision is twenty years old; 245 it, like the CZMA, has not been informed by all that we have learned about climate change and sea level rise in the twenty years since the signing of the Rio Accords. More relevantly, perhaps, the progress made by state and local governments in developing resilient coastal communities has not been incorporated into federal policy.
Using the principles of framework legislation and reflexive law, and with an eye toward enabling state and local problem solving as sea levels rise, Congress should revisit the CZMA and revise it to send a clear message to coastal states and communities that their efforts will be supported and sustained by federal action. Resources can be provided to restore public access and remove doomed structures; best practices can be identified and technical assistance can be provided; inundation and storm surge maps can be provided; methods of informing private sector investmentbacked expectations in vulnerable areas can be developed; sample regulations can be promulgated; and sea level rise components of state and local land use plans can be disseminated.
The consequences of climate change and the challenges that states and localities confront are too serious to confound these entities' thinking and confuse their responses with conflicting and dated messages from our nation's highest authorities. The Court's ambiguity is unfortunate, and the failure of Congress to update its seminal legislation is baffling. This pattern is reflected in climate change policy generally. The absence of helpful national leadership adversely affects local and state action regarding energy conservation, 246 preservation of the sequestering environment, 247 and reduction of emissions from buildings and vehicles. 248 Local governments react to perturbations on the land and at the water's edge by reforming and updating their laws, policies, and programs in times of crisis. The Court and Congress should do the same.
